e

UNITED STATES DISTRICT COURT . JJA 4.
EASTERN DISTRICT OF NEW YORK N" '

. (
IN RE HOLOCAUST VICTIMS' *
ASSETS LITIGATION | : Master Docket No. CV-96-4849
' g 3 (ERI) (MDG) L
S - (Consolidated with CV-96-5161
= and CV-97-461)

= MEMORAND UM FOR APPOINTMENT OF CLASS COUNSEL

- Under the pl:I'l](}i})](-)?S of Rule 23 of the Federal Rules of Civil Procedure, a court has the
authority and obligation tolappoint counsel for the class at the time of certification. _S_éleamm! :
for Con'llple:wLitigation (3(1 ed.) §30.16 at.221. This necessity arises out of the unique nature of
the class mechanism in-pu_i;':-_suilrtg similar claims by similarly situated unnamed members of the
class: -:See Newberg on Glsissriii\ctionéi§15.02 at 15-5.(3d ed. 1992). Counsel for the class assume
the responsibility ofia ﬁduéial‘y both to the class and to the court in this type of representation.
Id. at §1§,O3, i 15-5. Seleictlion of class coﬁ_nsel is based on the principles that counsel will
vigorously and adequately protect the interests of the entire class and work for the class in a
manner consistent with cou;nsel’s fiduciary obligations to the class as a whole. [d.

The undersigned coﬁnsel believe that, with the exception of Edward Fagan, the me]ﬁbers
of the Executive Cq.n'.n.n.ittc;:m}?av_t_-z_ _exhi'_oilgd_ﬂ]o_s?e qualities and adhered to those principles. It is
respectlully requested that they be appointed by the Court as class counsel. | iy

However, the undersigned counsel cannot recommend that Mr. Fagan be selected as class

counsel. His conduct generally throughout the course of the litigation has ranged from non-
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cooperative to :vehementlyi antagonistic. He has at times conducted himself in 4 manner which
placed him directly at oddis with the interests of the class. On other occasions he has been an
embarrassment to the proféession and has established a public image which demeaned his
responsibil!ity to the class‘f.

-Eroim.%t]_iqp. imﬁ:ep.ti.oni‘-of--the,-Iii'igat.ion;er. Fagan always publicly proclaimed that he

aeb T i

re;j.res':éﬁtecf'iﬁt'i'ii}i:dﬁiilé. ‘;Hjie;‘_ﬁséiduously-disassociated himself from any connection with Jewish
Orgaﬁizﬁa'tidns or other grbl!lp's that.sought to represent the interests of the members of the class
so.t__lght to ,bl'e:cerliﬁed. See Address E_It:__f\?\qlittietLaw:'FSC]lOOj, April, 1998, at p. 3 of 6, attached

hereto.as Exhibit 1. In Executive Commiltee meetings he repeatedly threatened to pull his

clients from the class if he;persor_r'f}l_ly .(.l'i.-sap_p:rove(l of particular strategies. Matters bcL\-».:f‘:bn him
and the Exécut‘ivc Co mmit_tee ,b@oa.i:ne so.contentious that Bob Swift insisted that a particular
Executive Commiltee 1'nee.tj.ng- be 1'¢;oi‘(_1.ed by a-court reporter. At that-meeting, which occured
on N_ov\em_b;ier- 2 1-9?8, _ah‘n:;'os':t thee 11'1.6;11th$ after the Agreement in P;ri..ncip]_e was reached with
E!-IE:, defenddnts,_ Nh’.'_[?agaﬁ stated, on .:thé.:_lig;;IOl‘_d, that he might object tb including the SNB as a
1‘616;@3@ in the Agreement.; ,S;ee:.rfl‘illlsél'ipt of Meeting, 11/2/98 at p. 50, attached hereto as
Exhibit 2. .

In an earlier instance, the Exécutive Committee voted to hold the line in negotiations with

the Swiss at $1.5 billion." ‘Without any prior notification and expressly contrary to the position

of the Executive Committee, Mr. Fagan held a unilateral press conference at a critical juncture of

L

- the negotiations-where-he-announced a willingness to break:-the line with the Exccutive

'At that time, the Executive Committee functioned on a consensus basis. Despite one
vote to the contrary, it was! the consensus that the entire Executive Committee would adopt and
adhere to this position.- ' ' '



See Press statement

: Comn.uttec and 1eopén the ﬁegouahons with the banks at lower amounts.
: 1ssucd by Ed Fclgan a[ 7/15/98 pi ess conieicnce see also “News Advisory” issued by Ed Fagan,

: ?f14z’98 attac,hed hert:to as Exhibit 3. This not only undermined the position of the Executive
GOﬁmEii&ee in 'thé’ne;%otiatiohs, but also jeopardized the working relationship of the Commiltee
with ti.loséfoﬂ'ﬁar-incii\i/ic!luals outside the litigation who were attempting to SU};IJ.O.I‘; the
Cofnnilitte.e’s Iﬁositioré_.

* The success of this litigation was in Jarge part dependent on the coalition of interests
outside of the mi gation: that _&YQ.S:SOug}}t and held together by the Executive Committee. The role
and 1‘e;1ationshi:p of J GWISl] oljg;mizations to the i_nte:rests of the heirless claims of members of the
class was an obviou.s ire!alitj_y,' Ml Fagan: took the position, however, that these organizalions had
nolsay in the issues i.ng-_-J_itiggt.i;on_,-.-._-Ai_;t_:]:_iou_.g_h-th_e. Executive Commiltee as a whole was not shy in

taking positions which differed from those of the organizations, the Committee maintained a

healthy respect for the right of the organizations to assert those positions. Mr. Fagan, on the

other hand, was SO'“d:ngUSte:d” }vi_th these organizations that he urged his “entire team to start
openly attacki.ngitl"nosé j.ligs.“" 'See Memorandum from Edward Fagan to Co—Counsél’,’ Sept. 15
1998, attached hereto as Exhibit 4. That type of characterization and attitude strained necessary
working 1‘elationships;to an unnecessary breaking point.

Mr. Fagan macélén_o! substantive contribution to thé litigation. He did not work on any of

the Ieg'ﬂ sleadings ﬁiéd*iﬂ this matter. He participated in virtually no Executive Committee

meetlngs 'uul L,onlubuted hltle tfanythmg, tow'ud 111'11 or settlement strategy during the course

: of the I1ligat10n Cons]stent Wlih hig perceptipn of himself a_s-?-l'e_pr.'e'_sgnti-n.-g individual survivors,

he "alwl hati hc had t e ab\,nlmc right, not only to disa 1gree \wth the Executive Commitice,
buit to L}'ti.i-!a.t’.e_ral'ly..-ac.t-'(pn_-th'a-t' 'tiisa.greem@n[tz. Forexample, he publicly charged certain members
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expressed in his fax to former members of his “team’ when he stated:

| ~ he had with Mr. Fagan:

et

————

say he’ll take money from niggers but not kikes.’
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attac wd hereto as Lxhlbn 7

! Gold,” Financial Times, 7/6/98, aftached hereto as Exhibit 8.

purpose of having counsel disqualified from _p;1_1'Pi'c:ipatil_lg__.:illl,sy;_b_sl_f;qul.e:t%_tI:y'11:10 IhHo

Fagan, longjealous over Hausfeld and Weiss’ entry into the
lawsuit game expressed anger to me over his colleagues’ seeming
Interference over his ‘financial stake’ in the settlement.
care of Hausfeld and Weiss in the press,” Fagan boasted.
going to get one of Hausfeld’s black clients and put him up there to

1 sLﬁgnglrc out a way to shut Burt, Mel and dl"ld

T can take

1 2
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of the Executive Committee, in particular Melvyn WmssLdnd Michael Hausfeld, with Icons’;n_rmg

to mOlMQ@El‘:ﬁt litigation. See A[ﬁd'mt of Bdward Fagan in Opposallon to Molmn to

'.| L i H
ocaust cases,

his attempts were, denied by the respective courts, Mr._F_ag:a:mjrs;:mlp_1,11_blive is prob'ab. ybest: ||

See Facsimile from Edward IFagan __["0 A.ttqi‘i'iéy_s, Sept. 14, 19_98, atfach@-:d_ hereto as Exhibit 6.

Gregg Rickman, Legislative Director to then Senator Alphonse D’ Amato, recalls a conversation
: )

\

)
J

Bl

I

See Swiss Banks and Jewish Soul s, Gregg Rickman, (Franswctlon Pubhshe]s 1999) at 283-5,

i :;._':' s ! i o : i e R R ' i
Mr. Fagan’s position, expressed through frequent media eventsjand statements, made
i fek . - ; ks N Y| . IO Y
settlement far more difficult than it otherwise would have been, and also built erroneous

; = . . N -
expectations among class members.” His aggrandizement of himself in the public arena on all
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‘See “Swiss Banks May Offer $1 Billion Holocaust Settlement,” Associated le‘ess,'
6/5/98; see also “Swiss National Bank May Soon Feel the Heat in U.S .| Dispute Over Nazi



these issues has created an atmosphere of irresponsibility. which has failf.lltcd. the Jawthe

profession and, most damagingly, the claims:of Holocaust .piaingiffs;ér;T_his fact/was most

dramatically underscored by.a conversation between a renowned British political scientist and
the Minister of the Chancellery of Germany, Bodo Hombach, a central figurelinvolved in'

-Germany’s resolution of'the Holocaust lawsuits.. Inrecounting the conversation with! Minister

Hombach, Dr. Michael Pinto-Duchinsky noted in a communication sctiltgto_thc 'U,S..QSfalé:;_x_:: i

Department: S

The anti-Semitic undertones were especially pronounced when he
spoke of Mr. Fagan. Of course, }fagan whom'I: have never met,
seems to have no friends and is disliked by Jews too. | Vlv’lnt 18

disturbing was his (and Niethammer’s) insistence that it doesn’t
matter whether the other lawyers are more reasonable, t'he image in
the mind ofithe German public is that of Fagan alone and therefore
all US lawyers are suspect. e —

o

See Letter from D; I\/I.Iéi'cl.l:ael l;into—D uchinsky to Bennett Freeman, US Department of State,
1/31/99, attached hereto as Exhibit 9.

There are members of the Executive Committee, who-although they disapprove and
disavow Mr. Fagan’s conduct, do not wish to confront the issue in this manner at this time. Their
conviction is that the litigation has essentially survived Mr. Fagan’s béhavior and there is 1o
point in puréuing relief before this Court. These members make clear lhowcver, that they have a
diﬁ‘crc—:ntlposition for the future, i.e., they will not tolerate sulcﬁ abuses.lin the ongoing Holocaust
cases. However, l:he undersigned believe that Mr. Fagau’sl .conduct shémld be judged in the -

"come,‘(l of l]’llS lmmtlou He should nol receive an automal]c appomhnem as L,labs couns&]
because he was a member of the Executive Ccﬂnfunittee merely-.by' virtue of the consolidation of

the pending cases, particularly where he has not satisfied the special obligations of a fiduciary (o
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the class and the court. Moreover, a reflexive. selectlon of Mr..Fagan w|0uld COl]fCl an .

& tpr 3 L ‘-. ." r; i o
imprimatur which could be leveraged to create the e1Toneous 1mp1 csston thdt his acls me
judicially countenanced. In light of the broad - and»large]y negatwe - :_.mago Mr. _Fagan has cast

across the.entire body of Holocaust Jitigation, silence is not an .0pti011. He is scekiﬁg'ai

designation as class counsel now. Now is thel appropnate tlme to Judgeilhe merit of llmt IchlCSt

For the reasons stated herein, the undelmgned 1cspeclfully 1equest the court appomt the
: J
following individuals as counsel for the class in this matter:

ivlichael Hausteld F
Arnold Levin 1 i .
Irwin Levin ; B astes e ; i
Robert Lieff f o B i =
Martin Mendelsohn i '
Burt Neuborne CoandeiBie BA TSy
Robert Swift R e s
Melvyn Weiss
Stephcm Whinston

Dated: / ? : Respectfully submitted,

?"‘/‘%’:ﬂfﬁféﬁ*/aﬁf«i« |

Michael D. Haftsfeld '

Paul T. Gallagher

Cohen, Milstein, Haunsfeld
& Toll, P.L.L.C.

1100 New York Avenue, NW

West Tower, Suite 500

‘Washington, DC 20005

(202) 408-4600

Melvyn 1. Weiss

Joseph Opper .
e Milberg Weiss Bershad

Hynes & Lerach LLP

One Pennsylvania Plaza T

New York, NY 10119- ﬂl(ﬂ

(212) 594-5300
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