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UNITED STATES DISTRICT COURT }}:-_ '
For the '
DISTRICT OF NEW JERSEY
X

Elizabeth Silver — Fagan et al, i 0 ac- (v~ é L{J

Plaintiffs, : :

(Ju %’j clirnares
- VS —

David H. Jaffe, et al

Defendants

X

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR (i) SUMMARY REMAND
PURSUANT TO 28 U.S.C. §1446 (c) (4), IMPOSITION OF COSTS AGAINST
PURSUANT TO 28 U.S.C. § 1927 AND FOR OTHER RELIEF

1) INTRODUCTION & FACTS

This is a tort case involving Plaintiffs’ claims for damages that were caused by the un-
emancipated daughter and/or granddaughter of Defendants David H. Jaffe (“D. Jaffe™), Margaret
E. Jaffe (“M. Jaffe™), Mindy Rogers (“M. Rogers™) and Kenn Kim Rogers (“K. Rogers”)
(hereinafter collectively “Defendants”). Defendants’ daughter and/or granddaughter, suffered
and continues to suffer from “very serious” psychological, psychiatric, emotional or other related
conditions that made and make her a danger to herself and others. See Fagan Feb. 5, 2008
Decl. 19 7 — 4. Defendants are and were responsible for the acts of their daughter and/or
granddaughter. See Fagan Feb. 5, 2008 Decl. § 5. The damages Plaintiffs suffered were acts _
made possible, and were entirely foreseeable, by Defendants. See Fagan Feb. 5, 2008 Decl. § 6.

There is no federal question and no federal laws involved in this case that would have
allowed it to be originally brought in this Court, pursuant to 28 U.S.C. § 1331. It is a tort action
based on negligence and seeking both damages and equitable relief. See Fagan Feb. 5, 2008
Decl §7. |

There is no diversity of citizenship between plaintiffs and defendants that would have
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allowed the case to be originally brought in this Court, pursuant to 28 U.S.C. § 1332, See Fagan
Feb. 5, 2008 Decl. 8. Plaintiffs reside in New Jersey. Defendants D. Jaffe, M. Jaffe and their
companies reside and/or domiciled in New Jersey. See Fagan Feb. 5, 2008 Decl. § 9, Defendants
M. Rogers and K. Rogers are the only defendants who are not residents of or domiciled in New
Jersey. See Fagan Feb. 5, 2008 Decl ¥ 9.

Plaintiffs were in the process of moving to preserve and gain access to limited evidence
when Defendants retained counsel whose apparent purpose appears to have been to first threaten
plaintiffs accusing them of frivolous litigation and then attempting to stall or delay plaintiffs
ability to secure and gain access to evidence, and to prevent and/or enjoin further diminution of
assets and/or removal of assets from the jurisdiction. See Fugan Feb. 5, 2008 Decl. 9 /0.

Plaintiffs sought (i) to preserve evidence, including electronically stored and hard copies,
which are within Defendants’ exclusive custody, possession and/or control, relevant to the claims
that are being concealed and are in danger of being destroyed and/or lost; (ii) to compel limited
production of certain evidence from defendants’ necessary to expeditious resolution of certain
procedural maiters including but not limited to Motions for Partial Summary Judgment; (iii) to
compel Defendants to Identify and disclose insurance coverage for plaintiffs claims; (iv) to
require Defendants to provide proof that they notified their insurers of the existence of Plaintiffs’
claims; and (v) to compel Defendants D. Jaffe and M. Jaffe (who are both over 80 years of age
with health problems) to appear for expedited depositions . .See Fagarn Feb. 5, 2008 Decl T 17,

It was at that moment that Defendants’ counsel filed Notice of Removal attempting to
unreasonably and/or vexatiously multiply and/or complicate the proceedings. See Fagan Feb. 5,
2008 Decl. § /8. The Notice of Removal is defective for reasons such as:

First = The Notice does not contain a “short and plain statement of

the grounds for removal” — as required by 28 USC 1446 (a) (See Amended




Case 2:08-cv-00640-PGS-ES  Document 3-2  Filed 02/06/2008 Page 15 of 30

Summons & Complaint Exh. [ and Fagan Feb. 5, 2008 Decl. § /8 a/,

Second - The Notice of Removal was not accompanied by a Case

Information Statement, signed by Defendants’ counsel, which would also have

shown the grounds for removal (See Amended Summons & Complaint Exh. I and

Fagan Feb. 5, 2008 Decl § /& 4); and

Third - The Notice of Removal is accompanied by a Notice of

Motion (on Short Notice) to Quash Subpoenas (See Notice of Filing Notice of

Removal Exh. 2 and Fagan Feb. 5, 2008 Decl. § /8 ¢) which is accompanied by a

Certification of Counsel in which Attorney Till states “I am fully familiar with the

facts and circumstances surrounding the within matter” (See Feb. 5, 2008

Certification of Defendants’ Counsel Til Exh. 3, § 1 and Fagan Feb. 5, 2008

Decl § /8 ¢) and which then fails to provide a “short and plain statement of the

grounds for removal”, suggests that the requested information and documents

from a defendants non-lawyer business manager (Schlossman)and personal

bookkeeper (Nowlin) are somehow protected by attorney-client privilege and

work product doctrine (See Feb. 5. 2008 Certification of Defendants’ Counsel Til,

Exh. 39 6 and Fagan Feb. 5, 2008 Decl. § /8 ¢) or are over-broad (See Feb. 3,

2008 Certification of Defendants’ Counsel Til, Exh. 3, §| 7 and Fagarn Feb. J,

2008 Decl. § /& ¢) and was not accompanied by a Memorandum of Law.

There are other incurable infirmities that made and make removal improper. (See Fagan
Feb. 5, 2008 Decl §79). Defendants’ counsel, who is a/ly familiar with the facts and
circumstances surrounding the within matter ''(See Feb. 5, 2008 Certification of Defendanis’
Counsel 7i Fxk. 3, 9 7) know that the Notice of Removal should never have been filed in the

first place. And, the fact that the Notice of Removal is accompanied by a Motion to Quash
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Subpoenas exposes the true motive, which is to delay and unreasonably and/or vexatiously
multiply the proceedings. (See Fagan Feb. 5, 2008 Decl, §22).

The Notice of Removal is also an attempt to interfere with Plaintiffs’ reasonable efforts to
(i) locate, secure and preserve evidence relevant to Plaintiffs’ cause of action, (ii) preserve the
testimony of aged and/or infirm Defendants D. Jaffe and M. Jaffe, (iii) preserve evidence that is
at risk of being destroyed and (iv) prevent the ongoing diminution of assets and/or concealment
and/or transfer outside the jurisdiction of New Jersey Courts of Defendants assets needed to
satisfy Plaintiffs damages. (See Fagan Feb. 5, 2008 Decl. § 23).

Plaintiffs have spent and will in the future have to spend significant time, energy and
resources, and take time away from other work to respond to this improvidently filed Notice of
Removal and to respond to Defendants’ ongoing efforts to interfere with the efforts to locate,
identify and preserve evidence, to secure deposition testimony from elderly and inﬁrm parties, as
well as our efforts to stop alleged improper diminution, concealment and/or transfer of assets.
(See Fagan Feb. 5, 2008 Decl, § 24).

2) SUMMARY REMAND SHOULD BE ORDERED

28 U.S.C. § 1441 (a) provides in pertinent part that “any civi/ action brought in a State
court of whick the district courts of the United States have original jurisdiction, may be removed
by the defendant or the defendants, to the district court of the United States for the district and
aivision embracing the place where suck action is pending . . .~ 28 U.S.C. § 1441 further
provides that “removal of an action under this subsection shail be made in accordance with
section 1446 of this title .

28 U.S.C. § 1446 provides in pertinent part, as follows:

(@) A defendant or defendants desiring to remove any civif action or criminal
prosecution from a State court shall file in the district court of the United States
Jor the district and division within which suck action is pending a notice of’

removal signed pursuant lo Rule 17 of the Federal Rules of Civil Procedure and
containing a short and plain statement of the grounds for removal, together with a
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