SUMMARY OF APPLICABLE FRAMEWORK FOR THE
DETERMINATION OF EDUCATION LAW § 3020-A CHARGES

. Education Law §§ 3020 and 3020-a and the Just Cause Standard

In pertinent part, Education Law 3 3020 provides thal “[n]o person enjoying the benefits
of tenure shall be disciplined or removed during a term of employment except for just cause and
in accordance with the procedures specified in section three thousand twenty-a.” See also Matter
of Gould v. Board of Educ. of Sewanhaka Central High School District, 81 N.Y.2d 446, 599
N.Y.5.2d 787 (1993)(stating that tenured teachers have a property interest in their positions and a
right to retain their positions subject to being discharged for cause in accordance with the
provisions of Section 3020-a).

It is well recognized that the “just cause™ standard encompasses seven (7) elements, all of
which must be proven to justify the imposition of discipline upon a pedagogue. The seven (7)
clements are:

(1) notice (did the employer provide the employee with notice of the rules and

procedures with which the employee is expected to comply and the possible or

probable consequences of the employee’s failure to comply with such rules and

procedures);

(2) reasonable rules and orders (are the rules, procedures, or orders which the

employee is accused of violating reasonable and valid, or are they unreasonable in

that they: (a) conflict with a provision of the applicable collective bargaining

agreement; (b) conflict with established past practice; (¢) do not reasonably relate

to legitimate management objectives; (d) are arbitrary, capricious, or

diseriminatory; or (e) purport to control how an employee lives his private life);

(3) timely and thorough investigation (did the employer promptly inform the

employee of the charges apainst him and provide the employee with the chance to
tell his side of the story, before the imposition of disciplinary charges);



(4) fair investigation (did the employer conduct the investigation in a fair and
objective manner;

(5) proof (did the employer satisty its burden of proofl by proving the charges

preferred against the employee by a preponderance of the evidence);

(6) equal treatment (did the employer apply its rules, procedures, orders, and

penalties even-handedly and equally as to all employees); and

(7) penalty (is the degree of discipline which the employer seeks to have imposed

reasonably related to the seriousness of the employee’s proven offense and the

record of the employee in his service with the employer).

See Adolph M. Coven, Susan L. Smith, and Donald F. Farwell, Just Cause: The Seven Tests (2nd
Edition, 1992},

As a tenured teacher, the Respondent possesses a constitutionally protected property
interest in her position of employment which may not be diminished in any manner without her
being accorded substantive fair hearing and due process rights. See Cleveland Board of Educ. v.
Loudermill, 470 118, 532, 105 5. Ct. 1487 (1985); Kinsella v. Board of Educ. of Central School
District No. 7, 378 F. Supp. 54 (W.D.N.Y. 1974); Matter of Eimore v. Plainview-Old Bethpage
Central School District, Board of Education, 273 A.DD.2d 307, 708 N.Y.5.2d 713, 714 (2d Dep’t
2000)(stating that tenured teacher has protected property interest in his position which raises due
process considerations whenever teacher is faced with termination); Matter of Soucy v. Board of
Educ. of North Colonie Central School Dist. No. 5, 41 A.D.2d 984, 343 N.Y.5.2d 624 (3d Dep’t
1973 )(stating that right of tenured teacher to fair hearing and due process were substantive rights
which could not be denied her):

Various aspects of the fair hearing and due process protections to which the Respondent

is entitled include: that she receive notice of the charges against her and the right to respond

(Loudermill, 470 1U.8. at 542, 105 S. Ct. at 1493); that the charges against her be detailed and

£,



specific as to the misconduct charged (Matter of Soucy, 41 A.D.2d at 985, 343 N.Y.S.2d at 625-
26); and that she not be found guilty of any misconduct with which she has not been charged
(Matter of Soucy, 41 A.D.2d at 985, 343 N.Y.S.2d at 625-26).

Additionally, charges against a tenured teacher may not, as a matter of law, be sustained
where they are “so innocuous and inconsequential and the proof in support of such acts so
insubstantial.” Matter of Tessier v. Board of Educ. of U.F.S.D. No. 5, 24 A.D.2d 484, 260
N.Y.5.2d 789 (2d Dep't 1965)(dissenting opinion), rev'd, 19 N.Y.2d 680, 278 N.Y.S.2d 871
(1967)(adopting dissenting opinion of Second Department); see also Matter of Appeal of Brink, 7
Ed. Dept. Rep. 9 (1967)(stating that where board of education seeks to remove tenured teacher,
charges must be both substantial and substantiated). In this proceeding, the Board of Education
bears the burden of proving the charged misconduct by a preponderance of the evidence. Matrer
of Martin v. Ambach, 67 N.Y.2d 975, 502 N.Y.S.2d 991 (1986). Where a preponderance of the
evidence standard is used, if the evidence is evenly balanced, there must be a finding against the
party that bears the burden of proof. 300 E. 34" Street Co. v. Habeeb, 248 A.D.2d 50, 685
N.Y.S.2d 175 (1" Dep’t 1997).

IL. Principles Applicable to the Determination of Incompetency Charges

The seminal case addressing charges of teacher incompetency is Board of Education City
of New York v. Arrak, 28 Educ. Dept Rep. 302 (1988) (attached hereto as Exhibit “A™). In Arrak,
the Commissioner of Education stated that “[i]n a classroom situation, incompetence in its
simplest terms means that a teacher is unable to provide a valid educational experience for those
students assigned to his classroom.” The Arrak case was initially heard by a three (3) member

panel. In dismissing the charges of incompetence against Arrak, the panel found that, although
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