Case 1:22-cv-07553-CBA-VMS  Document 76-2  Filed 05/14/25 Page 1 of 108 PagelD
#: 1489

vy, 2



Case 1:22-cv-07553-CBA-VMS  Document 76-2  Filed 05/14/25 Page 2 of 108 PagelD

#. 1490
1 UNITED SATES DISTRICT COURT
2 EASTERN DISTRICT OF NEW YORK
3 - - - - - - - - - - - - - - - - X
4 LORRAINE MASCIARELLT,
5 Plaintiff,
6 -against- INDEX NO. 22-cv-7553
7 NEW YORK CITY DEPARTMENT OF

EDUCATION,

8

Defendant.
9

- - - - - - - - - - - - - - - - X
10
11 April 4, 2025
12 10:05 a.m.
13
14
15 VIRTUAL DEPOSITION of ERIC J. EICHENHOLTZ, on
16 behalf of the Defendant herein, pursuant to Notice,
17 taken before Ceita Lazar, a Stenographic Reporter
18 and Notary Public within and for the State of
19 New York.
20
21
22
23 SANDY SAUNDERS REPORTING
254 South Main Street, Suite 216

24 New City, New York 10956

(845) 634-7561
25
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2

A PPEARANCES:

THE SCHER LAW FIRM, LLP

BY:

Attorneys for Plaintiff

600 0Old Country Road
Garden City, New York 11530
AUSTIN GRAFF, ESQ.

NEW YORK CITY LAW DEPARTMENT

BY:

Attorneys for Defendant
100 Church Street, New York
New York 10007
KATHLEEN LINNANE, ESQ.
- and -
ANDREA MARTIN, ESQ.

ALSO PRESENT:

LORRAINE MASCIARELLT
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1 FEDERAL STIPULATTIONS

2

3 IT IS HEREBY STIPULATED AND AGREED by and between
4 the attorneys for the respective parties herein,

5 that filing and sealing be and the same are hereby
6 waived.

7

8 IT IS FURTHER STIPULATED AND AGREED that all

9 objections, except as to the form of the question,
10 shall be reserved to the time of the trial.

11

12 IT IS FURTHER STIPULATED AND AGREED that the within
13 deposition may be signed and sworn to before any
14 officer authorized to administer an oath, with the
15 same force and effect as if signed and sworn to

16 before the Court.

17

18

19
20
21
22
23
24
25
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1 E. J. EICHENHOLTZ

2 THE REPORTER: Usual stips?
3 MS. LINNANE: I would like

4 the stips read in, please.

5 THE REPORTER: IT IS HEREBY
6 STIPULATED AND AGREED by and

7 between the attorneys for the

8 respective parties herein, that

9 filing and sealing be and the

10 same are hereby waived.

11

12 IT IS FURTHER STIPULATED AND
13 AGREED that all objections,

14 except as to the form of the

15 question, shall be reserved to

16 the time of the trial.

17

18 IT IS FURTHER STIPULATED AND
19 AGREED that the within deposition
20 may be signed and sworn to before
21 any officer authorized to
22 administer an oath, with the same
23 force and effect as if signed and
24 sworn to before the Court.
25 MS. LINNANE: Agreed.
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E. J. EICHENHOLTZ
MR. GRAFF: I'm fine with
them too.
THE REPORTER: Pursuant to
Order, Notice, or something else?
MR. GRAFF: Notice.
THE REPORTER: Ms. Linnane,

would you like to purchase a

copy?
MR. GRAFF: I'll provide.
MS. LINNANE: Thank you,
Mr. Graff.

THE REPORTER: My name 1is
Ceita Lazar, court reporter. The
parties are present remotely to
take the deposition of Eric J.
Eichenholtz In the Matter of
Lorraine Masciarelli versus New
York City Department of
Education.

I ask that everyone please
stay close to the microphone so
that I can provide the best
transcript possible and also so

my interruptions will be minimal.
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1 E. J. EICHENHOLTZ
2 Will counsel please state
3 their name, who they represent,
4 and then I will swear in the
5 witness.
6 MR. GRAFF: Austin Graff
7 from The Scher Law Firm
8 representing the plaintiff,
9 Lorraine Masciarelli.
10 MS. LINNANE: Kathleen
11 Linnane, Corporation Counsel for
12 the defendants.
13 MS. MARTIN: Andrea Martin,
14 Corporation Counsel for
15 defendant.
16
17 ERIC J. EICHENHOLTZ,
18 Having been first duly sworn by the
19 Notary Public (CEITA LAZAR), and stating
20 his address as 100 Church Street, New
21 York, New York 10007, was examined and
22 testified as follows:
23
24 EXAMINATION
25 BY MR. GRAFF:
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E. J. EICHENHOLTZ

Q. Good morning,

Mr. Eichenholtz.

My name is Austin Graff. I am the

attorney for the plaintiff, Lorraine

Masciarelli,

in this

action. I'm going

to ask you a series of questions today.

Please make your responses verbal.

Hand gestures and head nods cannot be

taken down by the court reporter. Do

you understand that?

A.

Q.

any point,

Yes.

If you need to

please let

as there's no pending

take a
A.
Q.
assume

asking.

break.

Yes.

Do you

take a break at
me know. As long
question, we can

understand that?

If you answer a question, I'll

that you understood what I'm

But if you don't understand

the question, please

ask me to repeat it,

we'll have the court

back to you.

A.

Yes.

Do you

stop me and either
rephrase it, or
reporter read it

understand that?

Q. Do you have anything in front of
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E. J. EICHENHOLTZ
you regarding this case, any paperwork,
any documents, anything related to this
case in front of you?

A. No.

Q. And where are you currently
located?

A. I'm located at the New York City
Law Department, 100 Church Street, New
York, New York.

Q. Is there anyone in the room with
you right now?

A. Yes. Kathleen Linnane, who is
counsel for the defendant in this case.

Q. How did you prepare for today's
deposition?

A. I reviewed Ms. Masciarelli's
appeal of her -- the Department of
Education's denial of her religious
reasonable accommodation request. I
reviewed the complaint and some other
litigation papers in this action. And
I also reviewed some portions of the
EEOC guidance that was in place in 2021

and 2022 regarding COVID-19 and the EEO
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E. J. EICHENHOLTZ

laws. I also reviewed -- I should also
say I also reviewed provisions of the
New York State -- sorry, New York City
Human Rights Law located at
Administrative Code 8107.

Q. And you're appearing today
pursuant to a notice of deposition?

A. Correct.

Q. I'm just going to -- tell me
when you see it on the screen.

A. I don't.

MS. LINNANE: Yeah, we just
see black here.

THE WITNESS: Oh, there it
is.

MS. LINNANE: I'm going to
make this bigger, Austin. Just
give me one second here.

MR. GRAFF: I can make it
larger on my side too. Just let
me know.

MS. LINNANE: Is that big
enough? That's fine.

MR. GRAFF: I'll mark this
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E. J. EICHENHOLTZ

as Exhibit A.

(Plaintiff's Exhibit A,
Notice of Deposition, was

marked for identification.)

BY MR. GRAFF:

Q. Is this the notice of deposition
that you're appearing pursuant to here
today?

A. Yes, that is my understanding by
counsel.

Q. And there were a list of
subjects of testimony. You're prepared
to answer some or all of the topics?

A. Some, not all. And I would be
happy to, you know, if we reach a point
where one of the topics is not within
the scope of my knowledge, well, I'm
sure we'll be -- I will point it out.
I'm sure my counsel will, you know,
advise us to anything that the
defendant believes is not appropriate

to discuss.
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E. J. EICHENHOLTZ

Q. Okay. Are you currently
employed?

A. Yes.

Q. Who is your employer?

A. The City of New York.

Q. How long have you worked for the
City of New York?

A. Since September of 2002.

Q. Is there a particular agency or
department within the City of New York
that you're employed by?

A. Yes, the New York City Law
Department.

Q. And have you been working for
the city law department since
September, 20027

A. Yes.

Q. What is your current title?

A. Managing attorney.

Q. Did you say "managing attorney"?

A. Yes.

Q. And as managing attorney, what
are your duties and responsibilities?

A. I oversee, at an executive
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E. J. EICHENHOLTZ
level, the labor and employment law
division, which is the division of the
law department that handles all labor
and employment related legal issues,
litigation.

I advise, at a high level,
unemployment law issues. And,
internally, I oversee, at an executive
level, all of the law department's
internal operations and operational
divisions, which include
administration, litigation support,
operations, information technology, as
well as things like budget, fiscal,
personnel, human resources benefits,
things like that.

Q. That's it?

A. Just that, ves.

Q. And how long have you been in
the title of managing attorney?

A. Since -- I started in an acting
capacity in late November of 2022. I
was formally appointed in December of

2022, and I've been serving in that
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E. J. EICHENHOLTZ
capacity since.

Q. Before you were managing
attorney, what was your job title?

A. I was chief assistant
corporation counsel for employment,
policy, and litigation.

Q. And when were you appointed to
that position?

A. October, 2021.

Q. And before you were chief
assistant corporation counsel, what was
your job title?

A. Division chief of the labor and
employment law division.

Q. And when were you appointed to
that position?

A. February of 2013.

Q. As chief assistant corporation
counsel appointed in October of 2021,
what were your job duties?

A. So I was much like I am now,
providing legal advice, see counsel on
employment law matters to the city

agencies and elected officials. I
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E. J. EICHENHOLTZ
oversaw -- oversaw, like I do now, the
labor and employment law division in an
executive capacity. At the time, in
addition, I also oversaw affirmative
litigation, e-discovery, and Workers'
Compensation.

Q. What is the difference between
your position as managing attorney and
chief assistant corporation counsel?

MS. LINNANE: I'm just going
to caution the witness not to
disclose anything that could be
considered privileged pursuant to
the doctrine of attorney-client
privilege.

THE WITNESS: Of course.

A. The difference is, essentially,
the scope of my responsibilities.
Managing attorney is considered higher
level position because it has
office-wide responsibility. I'm
essentially considered third in line
corporation counsel and the first

assistant corporation counselor ahead
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E. J. EICHENHOLTZ
of me.

And, obviously, is you saw from
the division allotment, my portfolio is
slightly different. I still have the
same employment law portfolio, but
instead of overseeing other divisions
and subject areas, my focus is more on
the overall management and operations
of the New York City Law Department
itself.

Q. Is the position from chief
assistant corporation counsel to
managing attorney a promotion?

A. Yes.

Q. Are you a licensed attorney in
New York?

A. T am.

Q. When were you admitted to
practice?

A. January 2003.

Q. Do you have any training in
Title 7 issues regarding religious
discrimination?

A. Yes.
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E. J. EICHENHOLTZ

Q. What type of training do you
have?

A. Many types of training. So I
have, obviously, over a roughly 22-
plus year career. I have taken dozens
of CLE courses on this and other
employment related law topics.

The City of New York requires
employees to be trained regularly on
the antidiscrimination laws, including
Title 7 trained on reasonable
accommodations. I have, in addition to
being trained myself, I have presented
CLEs both internally within the law
department, as well as at the
Practicing Law Institute on issues
regarding Title 7, issues regarding
reasonable accommodations, issues
regarding retaliation, EDA, and all the
state and local law as well. Because,
as you know, in New York City, we have
a City Human Rights Law which is -- has
a broader reach, generally, than the

federal counterparts. So we focus on
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E. J. EICHENHOLTZ
those laws as well when we do training
and when I am being trained, as well as
when I'm presenting training.

Q. When you discussed how you
prepared today, you reviewed New York
City Human Rights Law Section 8-1077?

A. Uh-hum.

Q. Why did you review that specific
section?

A. I wanted to make sure, because I
understood this case to be involving a
decision on an RA, reasonable
accommodation. I just wanted to make
sure that I had, fresh in my mind, the
particular provisions in the City Human
Rights Law regarding religious
reasonable accommodations. So that's
why I did it.

Q. How did that law impact the
COVID vaccine mandate reasonable
accommodation requests?

MS. LINNANE: Objection.
You can answer.

A. Other than it obviously provided
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E. J. EICHENHOLTZ
legal parameters for which we would
analyze, grant, or deny requests. In
other words, the positive, the
proscriptive parts of that law, would
compel a grant, and the prescriptive
parts are the parts that allowed
employer discretions to deny a grant,
would be a basis for denying the grant
of a reasonable accommodation.

So it was part of what governed
the city's analysis and the city's
discretion of whether to grant or deny
a reasonable accommodation request.

Q. When you discussed the city's
decision, does that include the New
York City Department of Education?

A. Yes. Yes. I'm being general as
to when I say "the city" in that
context, I should say. And I will be
more precise, because you are right.
There are times where the city is not
necessarily the Department of Education
and vice versa.

Q. Did the New York City Department
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E. J. EICHENHOLTZ

of Education have to comply with the
New York Human Rights Law Section 8-107
when it was making determinations
regarding religious accommodations for
the vaccine mandate?

MS. LINNANE: Objection.

You can answer.

A. Yes.

(The Reporter requested clarification.)
MS. LINNANE: I had lodged
an objection.
THE WITNESS: And I said
yes.
BY MR. GRAFF:

Q. Did you have any role to play in
the implementation of the wvaccine
mandate in the New York City Department
of Education?

MS. LINNANE: Objection.
You can answer.

A. I was, from time to time,
consulted as that mandate was being
promulgated and implemented.

BY MR. GRAFF:
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E. J. EICHENHOLTZ

Q. Did you have a role to play in
the first iteration of the vaccine
mandate issued by the Department of
Health?

MS. LINNANE: Objection.
You can answer.
A. Same role.
BY MR. GRAFF:

Q. I'm not trying to impede the
attorney-client privilege, but I'm just
trying to ask, did you have a role to
play -- were you consulted with respect
to the implementation -- with the
implementation of the vaccine mandate
in its first iteration?

A. Yes.

Q. And that was the iteration where
there was no accommodations for
religious and health issues, correct?

MS. LINNANE: Objection.

A. No. There was no iteration of
the vaccine mandate that did not
provide for reasonable accommodation

for religious or medical issues.
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E. J. EICHENHOLTZ
BY MR. GRAFF:

Q. The first time the wvaccine
mandate was promulgated, are you saying
that there was always an accommodation
for religious and medical issues?

A. That is correct.

MS. LINNANE: Objection.
BY MR. GRAFF:

Q. Was there a second iteration of
the vaccine mandate?

MS. LINNANE: Objection.
You can answer.

A. No. There was a revision of the
original vaccine mandate --

Q. What was --

A. -- issued as to the DOE
employees. I want to make sure we're
both being clear on what we're talking
about.

Q. What was the amendment or
revision?

A. The revision was to add a
statement that explicitly stated that

the accommodations that were required
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E. J. EICHENHOLTZ
by law were -- were allowable, I guess
you can say, under the accommodation --
under the religious accommodation
policy, which was always the case.
That language made it explicit in that
physical document.

Q. So you're saying it was implicit
in the first version, and then it was
explicit in the second version,
correct?

MS. LINNANE: Objection.
You can answer.

A. I'm not just saying that. That
is correct.

Q. Okay. Did you have any role to
play in negotiating with the UFT over
the implementation of the vaccine
mandate with the New York City
Department of Education?

MS. LINNANE: Objection.

I'm going to caution the witness

not to disclose any information

that would be considered

privileged pursuant to the
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E. J. EICHENHOLTZ

doctrine of attorney-client

privilege.

A. Then I won't, but I will say
that I was consulted from time to time
as that process, that negotiating and
arbitration process, was ongoing.

BY MR. GRAFF:

Q. Were you at the bargaining table
when the UFT and the Department of
Education were negotiating the
implementation of the vaccine mandate?

THE WITNESS: Objection.

A. I was not at the bargaining
table. I was at a discussion that was
held between -- very preliminary
discussion before bargaining between
the UFT and the New York City Office of
Labor relations.

BY MR. GRAFF:

Q. Do you know when that meeting
was that you attended?

A. As I sit here -- years later,
no, I could not tell you.

Q. Do you know the identities of
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1 E. J. EICHENHOLTZ
2 the individuals who represented the
3 Department of Education in negotiations
4 with the UFT?
5 MS. LINNANE: Objection.
6 A. I -- well, I know that two
7 people who were regularly involved from
8 the New York City Office of Labor
9 Relations was Steven Banks, and from
10 the Department of Education -- although
11 I don't know her specific role -- but
12 the head of labor relations who was
13 Karen Solimando. They were both
14 involved at a certain level.
15 BY MR. GRAFF:
16 Q. Were you involved in formulating
17 the New York City Department of
18 Education's bargaining position
19 relating to the implementation of the
20 vaccine mandate?
21 MS. LINNANE: Objection.
22 You can answer.
23 A. No, I was not.
24 BY MR. GRAFF:
25 Q. Okay. I'm going to show you
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what I'm going to mark as Exhibit B.

(Plaintiff's Exhibit B,
Declaration of Impasse, was

marked for identification.)

Q. Let me know when you see it on
the screen.
A. I will.
MS. LINNANE: Are there
Bates stamps on these documents,
Austin?
MR. GRAFF: This is actually

from the docket, and it is Docket

























































































































































































































































