
In tile (Vfalter of/he.: Application of

THEODORE SMITH,

FGf a JudgnJL'nl PUf!)WlIlt (0 Article 75 oflhe C.P.L.R.

··against-

'ua'. 1\iEW '{ORh: ('I ry DEPARTMENT OF
l:rniCATIO!\i,

Respondcnt.

-----.---------------------------------------------------------------- x

lnlie:\: No.1 J 70S' /07

I"

I
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cdtm;·

()f NeVI Y;)rk, answers the ;)(;1ition as foil 0"""5:
Respondent, by ,ts "florney, Michael A. Cardozo, Corporalion Counsel oftile C'jty

t'!1'pl:>yc-d by ihe New '{ork City Dcpartm;;.nt of Education.

I. Dcnies knowledge IJf infi.Hination sufficient to fonn a bcliefas to the tnJ!h

"r the ,,!!cg'" j" ns 'et 10rl.11'0 "aragrap h "I" 0 r the peti tion ex ccpt adJn' Is 'hM ~C!itioner is

a,lflJits l!Ji:!t pcti:ioner receivcd le11ure in ] 999,

'm:..! pO\\cr:-:: of the New York City Department of Education ("DOE'').

,i . .-\dll: iIs the <11kgatiOlls set forth in paragraph "4" 0 f the pd;UCln.

ii,
,I

i,
"';i

) Dcnies ~he allegations set tanh in paragraph "2" of the pelition '-Iud

.:; Denies till' allegations set forlh in paragraph ")" of the petition except

(, Dcnies the allegatiuns set forth in paragraph "6" or the petition c.\cept

3. Admits the allegations set forth if] paragraph "3" ofrhe petition

!c'sp\.~cli~i1!~}'refers ihc Court 10 Arlicle 52A of the Education Law it)( the ful! and w.:L'l:ratc kxt

(!dmi(s thai petitioner purports to proceed as set f(,rtli in Ihat paragraph and affirrnalivC'/) Sf-all'S

;
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that the standat:ct of t-evie"v goven~ing this proceeding is governed by Article 75 OJ the Civil

Practice Law and Rules.

7. Admits the allegations set fOlih in paragraph "7" of the petition.

8. Denies the allegations set forth in paragraph "8" of the petition except

admits that petitioner was served with Charges and Specifications and respectfully refers the

Court to slich Charges and Specifications, annexed as Exhibit "A" to respondent's answer, for

the full and accurate text and content thereof.

9. Denies the allegations set fmih in paragraph "9" of the petition except

admits that petitioner was found guilty of Specifications 2,3, 4-a, b, d and.e, 5, 7-a, band c, 8-a,

9,10, II, 12, 15, 16, 18,.19,20, 2I-a, 22,23,24,25,26 and 27 and found not guilty of
...•

Speci fications I, 4-c, 6, 7-d, 8-b, 13, 14, 17 and 2I-b.

10. Admits the allegations set forth in paragraph "10" of the petition.

II. Denies the allegations set forth in paragraph "11" of the petition, except

admits that the first Arbitrator, Jack TiIlem, Esq., who presided 'over all of the hearing sessions

from January 11,2007 to the conclusion of testimony on April 23, 2007, recused himself on May

10:2007 and that the new Arbitrator rendered a decision on the complete record and respectfully

refers the COlui to the transcript of the May 10, 2007 hearing date, annexed as Exhibit "8" to

respondent's answer, t(X the full and accurate text and content thereof.

12. Denies the allegations set fmih in paragraph "12" of the petition, except

admits that this case was reassigned to Arbitrator Howard C. Edelman, Esq., who rendered a

decision in this matter on the record and respectfully refers the Court to the decision of Arbitrator

Edelman, annexed to respondent's answer as Exhibit "D", for the full and accurate text and

content thereof.
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13.

14.

Denies dl~allegations set forth in paragraph "13" of the petition.

Denies knowledge or infonnation sufficient to form a belief as to the truth

of the allegations set forth in paragraph "14" of the petition except admits that at times during the

proceedings petitioner was represented by counsel.

] 5. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "15" of the petition.

~ 16. Denies knowledge or ii1formation sufficient to form a belief as to the truth

.>

of the allegations set forth in paragraph "16" of the petition.

17. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "17" ofthe petition.

18. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph" 18" of the petition.

19. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "19" of the petition.

20. Denies know'ledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "20" of the petition.

21. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "21" of the petition.

22. Denies knowledge or infol111ation sufficient to form a belief as to the truth

of the allegations set forth in paragraph "22" of the petition.

23. Denies the allegations set forth in paragraph "23" of the petition except

admits that petitioner wrote a letter to the Arbitrator dated May 3, 2007 and respectfully refers

the Court to petitioner's Exhibit "11" for the full and accurate text and content thereof.
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Office or the Special Coil1missioner-of Inv'estigation for The New York City Schoo! District

("SCT').

25. Denies the allegations set forth in paragraph "25" of the petition except

admits that Theresa Europe, the Deputy Counsel to the Chancellor, upon consent of petitioner's

attorney, Mr. Kearney, had a conversation with the Arbitrator.

26. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "26" of the petition.

27. Denies knowledge or information sufficient to form a belief as to the truth

of the allegations set forth in paragraph "27" of the petition.

28. Denies the allegations set forth in paragraph "28 of the petition.

29. Denies the allegations set forth in paragraph "29" of the petition and

further denies knowledge or information sufficient to form a belief as to what petitioner's

attorney did.

30. Denies the allegations set forth in paragraph "30" of the petition except

admits that on May 10, 2007 a telephone conference with Arbitrator Tillem was held, that

petitioner, Mr. Kearney, Ms. Europe, and DOE attorney, Susan Jalowski were present, that

during that phone conversation Arbitrator Tillem recused himself and respectfully refers the

Court to the May 10,2007 transcript, pages 1057, 1059 and p. 1061, annexed to respondent's

answer as Exhibit "8" for the full and accurate text and content thereof.

31. Denies the alJegations set forth in paragraph "31" of the petition except

admits that during the May 10, 2007 conference there was an off the record conversation and
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I065~ annexed
I-CSpc~ctClIlly ~'erersr,'):J

it'

to resp.ondent's ans'\,v'eras Exhibit ··B'~ for the full and accurate text and content thereof.

32. Dei1ies. the allegations set forth in paragraph "32'" of the petition except

adl11its that DOE repol1ed petitioner's threats to SCI, that DOE attempted to have petitioner

medically evaluated under Section 2568 of the Education Law and that on January 8,2008 DOE

preferred new disciplinary Charges and Specifications against petitioner.

33. Denies knowledge or information sufficient to fonn a belief as to the truth

oCthe allegations set forth in paragraph "33" of the petition.

34. Denies the allegations set fOlih in paragraph "34" of the petition except

admits that after the recusal of Arbitrator Tillem, Arbitrator Edelman was appointed.

35. Denies the allegations set forth in paragraph "35" of the petition.

36. Denies the allegations set forth in paragraph "36" of the petition and

respectfully refers the Comi to the decision of Arbitrator Edelman, annexyd as Exhibit "D" to the

respondent's answer for the full and accurate text and content thereof.

37. Denies the allegations set forth in paragraph "37" of the petition and

respectfully refers the Court to the decision of Arbitrator Edelman, annexed as Exhibit "D" to the

respondent's answer for the full and accurate text and content thereof.

38. Denies the allegations set forth in paragraph "38" of the petition and

respectfully refers the Court to +he-·Exhibits "3" H and Ex. R-6 annexed as petitioner's Exhibit

"3" for the ful J and accurate text and content thereof.
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39. Denies the allegations set forth in the second numbered paragraph "33" of

the petition aile! respectfuIlyrc:fer's the Court to the decision of Arbitrator Edelman, annexed as

Exhibit "D" to the respondent's answer for the full and accurate text and content thereof. I

40. Denies the allegations set forth in the second numbered paragraph "34" of

the petition and respectfully refers the Court to the decision of Arbitrator Edelman, annexed as

Exhibit "D" to the respondent's answer for the full and accurate text and content thereof...

41. Denies the allegations set forth in the second numbered paragraph "35" of ,

the petition and resp~ctfullyrefers the Court to the decision of Arbitrator Edelman, annexed as

Exhibit "D" to the respondent's answer for the full and accurate text and content thereof.

42. Denies the allegations set forth in the second numbered paragraph "36" of

the petition and respectfully refers the Court to the decision of Arbitrator Edelman, annexed as

Exhibit "0" to the respondent's answer for the full and accurate text and content thereof.

43. Denies the allegations set forth in the second numbered paragraph "3T of

the petitiDn and respectfully refers'the Court to the decision of Arbitrator Edelman, annexed as

Exljibit "D" to the respondent's answer for the full and accurate text and content thereof.

44. Denies the allegations set forth in the second numbered paragraph "38" of

the petition.

45. Denies the allegations set forth in paragraph "39" of the petition.

46. Denies the allegations set forth in paragraph "40" of the petition and

respectfully refers the Court to the decision of Arbitrator Edelman, annexed as Exhibit "0" to the

respondent's answer for the full and accurate text and content thereof.

47. Denies the allegations set forth in paragraph "41" of the petition.

I After paragraph "38" of the petition, petitioner mistakenly numbered the next paragraph "33"
and continued with duplicate paragraph numbers through "38" after that. '
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48.

49.

Denies the allegations set rorth in paragraph "43" orthe petition.~

Denies the allegations set forth in paragraph "44" of the petition.

OR A STATEMENT OF MATERIAL AND
RELEVANT FACTS, RESPONDENT
ALLEGES

50. Petitioner was appointed as a physical education teacher in 1995 and

became tenured on February 3, 1999.

51. On or about December 6, 2005, DOE, in accordance with Education Law

§ 3020 served petitioner with disciplinary Chat]Ses and Specifications. A copy -of the Charges

al.iclSpecifications is ai16exed hereto as Exhibit "A."

52. In bringing these Charges and Specifications, DOE asserted that

petitioner's improper conduct was just cause for termination. (Id.)

53. The charges and specifications related to plaintiffs alleged

insubordination, incompetence, conduct unbecoming a teacher, excessive absences and neglect

of duty from November 17,2004 until the end ofthe 2004-2005 school year. (Td.)

54. In accordan<;c with Education Law § 3020-a, Jack D. Tillem was

designated as an Arbitrator to hear the matter. Thereafter, 18 days 0 f hearing took place. At the

hearing, plaintiff was represented by counsel and was afforded a full and fair opportunity to

conduct direct and cross-examination of witnesses and present documentary evidence.

55. After the conclusion of the hearings and the record closed, closing

arguments were scheduled fc)r May 10, 2007. However, on that day, Arbitrator Titlem recused

himself. See a copy of the May 10,2007 transcript annexed hereto as Exhibit "8."

56. In recusing himself, Arbitrator Tillem said:

1 The petition does not contain a paragraph "42."
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And as a r'esult oE the staterl1.ehts rnade in that letter
in which ..Hie [petitioner] clairned that I arn ""tilted"
against him and that I can not, I guess the letter
makes clear, render a fair and objective
decision ... Therefore, I am going to rccuse myself
so that he has the· opportunity to have another
arbitrator restore his confidence in the process'

..
It·--it tums out that th<.1tis only parily the reason and
the chanccs are quite- candidly that if I had just

•. ' 1

. 'gotten the lctter I wouldn't recuse myself because
there is no real basis. There-there's no merit or
substance to it. However, it has been made known

to me as a result of counseI for the [petitioner's]
ethical compliance he has infonned me that Mr.
Smith has made death threats against me. And that

is the main-that is the real and primary reason that
I am recusing myself, coupled with this letter and
his statements which Mr. Keamey, thank you, has
infomled me of and had to inform me of as an

ethical requirement of his profession. Mr. Smith

has threatened to kill me, blow my f. .. --beat my f
ing head in and other expressions and I don't think
that at this point I wish to continue as the arbitrator
in light 0 f his threats ....

Id., pp. 1057-1065.

57. The circumstances slIn"ounding the recusal of Arbitrator Tillem were

investigated by OtTice of the Special Commissioner of Investigation for The New York City

School District ("SCT'). A copy of the SCI report of the results of its investigation is annexed

hereto as Exhibit "c."

58. SCI intervic\ved petitioner, his previous attomey, David Keamey,

Arbitrator IiI!em, Theresa Europe, Deputy Counsel to the Chancellor and Susan Jalowski, the

DOE attomey in the arbitration. ld., p. 2.

59. In its report, SCI concluded that:
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, 1"1< f tIle hrbit,-ator
""[Petitioner] threatened, the 1 <; 0 ,.,' ...

'd' o"er a disciplinary pI-oceedIng agaInstpresl Jng v :", # r 4

him .. His Attomey's accounts of SmIth s threats ate
entirely credible; Smith's denials are the complete
opposite. Smith's conduct is cOnsistent with his
pattel11 of distrust and suspicion of others as
exhibited in his written communications and his
testimony at SCI.Smith understandably caused the
arbitrator to fear for his life, and nearly sabQtaged
the disciplinary proceeding' against' him. His
allegations against the DOE and his supervisors are
without merit, and are similarly prompted by
Smith's rigid preoccupation with the motives of his
accusers, and a likely desire to undermine the
disciplinary proceeding against him .... "

rd., p. 12

60. As a result of this recusal, the disciplinary case was reassigned to another

Arbitrator, Howard Edelman, Esq. See p. 43 of the Decision of Arbitrator Edelman which is

annexed hereto as Exhibit "D."

61. The entire record was supplied to Arbitrator Edelman and he scheduled

closing arguments [or June 15, 200~: ld., p. 43.

62. Petitioner appeared pro se and,' as a result, Arbitrator Edelman granted

petitioner's request to obtain new counsel. ld.

63. Petitioner obtained new counsel, Mr. William Gerard, and in a conference

call with the Arbitrator conducted July 19, 2007, Mr. Gerard was granted a continuation of the

conference call until August 10,2007. Id.

64. At that conference call, J\Jr. Gerard requested, among other things, that

there be a de novo hearing on this matter because Arbitrator Edelman had not heard any live

witnesses and because petitioner was dissatisfied with the representation of his prior attomey,

Mr. Keamey. rd., pp. 43, 44.
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Arbitrator Edelrnan rejected this request and" despite the hearIng being65.

closed, gave l'v1r.Gerard the right to recalI petitioner or other witnesses to offer testimony and to

introduce any documentary evidence which had 110tbeen produced previously .. Id., p. 44.

66. Though a hearing had been scheduled for August 22, 2007, Arbitrator

Edelman granted Mr. Gerard's request for an. adjournment and a final hearing date was

scheduled for September 20, 2007. rd.

67. However, neitherMr. Gerard nor petitioner appeared on September 20,

2007. Thus, Arbitrator Edelman noted:

THE HEARING OFFICER: ...1 do note that Mr.

Gerard initially asked that the hearings be held de
novo - that due process require [sic] that the
hearings be held de novo. r should comment that
hearings were held before prior Hearing Officer and
substantial record was made. Witnesses were

examined and cross examined by both Mr. lalowski
- Ms. lalowski and Mr. Smith's then counsel. I did

not grant Mr. Gerard's motion to have a hearing de
novo, but I did, as I indicated, stated that he could
present any evidence that he wished to have me
consider before I rendered a decision.

That brings us up to last night. Last night, at
approximately four forty-five p.m., I received an e­
mail from Mr. Gerard, which essentially - I need not
read it into the record, but essentially it indicated
that Mr. Smith, quote, has declined to participate
because due process requires an entirely new fact­
finding proceeding and a review of the prior record
is insufficient under the circumstances, close quote.
And Mr. Gerard has various citations which he

claims supports that position. Ms. lalowski
submitted a document a few minutes later opposing
Mr. Gerard's request.

r then sent an e-mail to both Mr. Gerard and Ms.

lalowski directing them to appear this morning with
the first order of business being argument on Mr.
Gerard's motion or contention, if you will, that a
hearing de novo should be held or that one could
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